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1 .  T h e  D e f e n s e  L o g i s t i c s  Agency ( D L A ) ,  w h i c h  
e r r o n e o u s l y  pa id  c e r t a i n  c o n t r a c t  proceeds t o  
t h e  c o n t r a c t o r - a s s i g n o r  rather t h a n  t o  t h e  
a s s i g n e e ,  s h o u l d  now p a y  t h e  claim of t h e  
a s s i g n e e .  T h e  a s s i g n e e  complied w i t h  a l l  
r e q u i r e m e n t s  of t h e  A s s i g n m e n t  o f  C l a i m s  A c t ,  
31 U.S .C.  S 3727. DLA c o u l d  n o t  d i s c h a r g e  i t s  
paymen t  o b l i g a t i o n  u n d e r  t h e  c o n t r a c t  by 
p a y i n g  t h e  c o n t r a c t o r .  A l e t t e r  f r o m  t h e  
a s s i g n e e  t o  t h e  c o n t r a c t o r ,  a f t e r  t h e  
e r r o n e o u s  p a y m e n t ,  r e l e a s i n g  t h e  a s s i g n e e ' s  
i n t e r e s t  i n  t h e  c o n t r a c t  does n o t  r e v o k e  t h e  
a s s i g n m e n t  or otherwise e x t i n g u i s h  t h e  
a s s i g n e e ' s  r i g h t  t o  paymen t  i n  these 
c i r c u m s t a n c e s .  

2.  The  D e f e n s e  L o g i s t i c s  Agency may n o t  p a y  
i n t e r e s t  o n  a d e l a y e d  c o n t r a c t  paymen t  t o  t h e  
a s s i g n e e  of a Governmen t  c o n t r a c t .  I n t e r e s t  
i s  n o t  r e c o v e r a b l e  a g a i n s t  t h e  U n i t e d  S t a t e s  
u n l e s s  i t  is e x p r e s s l y  a u t h o r i z e d  i n  t h e  
r e l e v a n t  s t a t u t e  o r  c o n t r a c t .  

T h i s  d e c i s i o n  is i n  r e s p o n s e  t o  a r e q u e s t  f rom 
M r .  Peter  H. T o v a r ,  C h i e f  o f  t h e  A c c o u n t i n g  a n d  F i n a n c e  
D i v i s i o n  o f  t h e  D e f e n s e  L o g i s t i c s  Agency ( D L A ) .  M r .  T o v a r  
a s k s  u s  to  dec ide  w h e t h e r  a claim o f  t h e  F i r s t  I n t e r s t a t e  Bank 
o f  C a l i f o r n i a  f o r  $26,655, p l u s  i n t e r e s t ,  a s  a s s i g n e e  o f  
c e r t a i n  c o n t r a c t  proceeds may be paid.  F o r  t h e  r e a s o n s  set  
f o r t h  below, w e  c o n c l u d e  t h a t  t h e  claim f o r  $26,655 s h o u l d  be 
pa id ,  b u t  t h a t  n o  claim f o r  i n t e r e s t  may be  allowed i n  these 
c i r c u m s t a n c e s .  

A t  some p o i n t  p r ior  t o  1 9 8 3 ,  DLA a n d  The  S i g n  Company, 
I n c . ,  e n t e r e d  i n t o  c o n t r a c t  number DLA400-82-C-4764 f o r  
r e f l e c t i v e  tape. I n  December of 1983 ,  proceeds u n d e r  t h e  
contract  were a s s i g n e d  by The S i g n  Company t o  F i r s t  
I n t e r s t a t e ,  a p p a r e n t l y  i n  a c c o r d a n c e  w i t h  t h e  terms o f  a l o a n  
of $26,655 by F i r s t  I n t e r s t a t e  t o  The  S i g n  Company. Proper 



8-2 1984 1 

n o t i c e  o f  t h e  a s s i g n m e n t  was s e n t  t o  t h e  DLA c o n t r a c t i n g  
o f f i c e r  a n d  d i s b u r s i n g  o f f icer  as r e q u i r e d  by t h e  A s s i g n m e n t  
of C l a i m s  A c t .  31 U.S.C.  S 3727 ( 1 9 8 2 ) .  N o t i f i c a t i o n  of t h e  
a s s i g n m e n t  was a c k n o w l e d g e d  by t h e  app ropr i a t e  DLA o f f i c i a l s .  

N o t w i t h s t a n d i n g  t h e  a s s i g n m e n t ,  t h e  f i r s t  a n d  f i n a l  
paymen t  o n  c o n t r a c t  number DLA400-82-C-4764 i n  t h e  amount  o f  
$ 3 4 , 6 5 9  w a s  made t o  T h e  S i g n  Company o n  F e b r u a r y  18, 1983.  A 
stop paymen t  order was i s s u e d  a g a i n s t  t h e  check  o n  March 2 9 ,  
1 9 8 3 ,  b u t  t h e  check had a l r e a d y  b e e n  pa id ,  DLA u n s u c c e s s f u l l y  
demanded r e p a y m e n t  f rom T h e  S i g n  Company. 

F i r s t  I n t e r s t a t e  Bank s u b s e q u e n t l y  demanded $ 2 6 , 6 5 5  f rom 
DLA.  DLA,  h o w e v e r ,  has r e f u s e d  paymen t  o n  t w o  g r o u n d s .  
F i r s t ,  DLA c o n t e n d s  t h a t  F i r s t  I n t e r s t a t e  h a s  n o t  shown t h a t  
i t s  l o a n  t o  The  S i g n  Company was made t o  f i n a n c e  p e r f o r m a n c e  
u n d e r  c o n t r a c t  number DLA400-82-C-4764, t h e r e b y  making  t h e  
a s s i g n m e n t  proper u n d e r  t h e  A s s i g n m e n t  of C l a i m s  A c t .  See - 
Coleman v .  U n i t e d  S ta tes ,  158  C t .  C1. 490 ( 1 9 6 2 ) .  

W e  do  n o t  c o n c u r  i n  D L A ' s  p o s i t i o n  and  c o n c l u d e  t h a t  t h e  
a s s i g n m e n t  m u s t  be deemed t o  be proper,  F i r s t  I n t e r s t a t e  is 
c l e a r l y  a f i n a n c i n g  i n s t i t u t i o n  a n d  c o n t e n d s  i n  i t s  s u b m i s s i o n  
t h a t  t h e  $ 2 6 , 6 5 5  w a s  a d v a n c e d  t o  T h e  S i g n  Company " a g a i n s t  t h e  
c o n t r a c t . "  DLA h a s  p o i n t e d  t o  no  c i r c u m s t a n c e s  o r  e v i d e n c e  
c a s t i n g  d o u b t  o n  t h a t  a s s e r t i o n  or o n  t h e  v a l i d i t y  of t h e  
a s s i g n m e n t  i n  g e n e r a l .  F u r t h e r ,  DLA r e c e i v e d  a n d  a c k n o w l e d g e d  
n o t i c e  of t h e  a s s i g n m e n t  w e l l  b e f o r e  t h e  i n c o r r e c t  paymen t  was 
macle. DLA does n o t  d i s p u t e  t h a t  T h e  S i g n  Company was paid t h e  
c o n t r a c t  proceeds e r r o n e o u s l y  a n d  attempted t o  p r e v e n t  t h e  
n e g o t i a t i o n  of t h e  e r r o n e o u s l y  i s s u e d  c h e c k  and  t o  r e c o v e r  t h e  
e r r o n e o u s l y  pa id  f u n d s .  I n  P r o d u c e  Factors C o r p o r a t i o n  v .  
U n i t e d  S t a t e s ,  467  F.2d 1 3 4 3 ,  1349  ( C t .  C 1 .  1 9 7 2 ) ,  t h e  C o u r t  
of C l a i m s  he ld :  

"When t h e  Governmen t  r e c e i v e s  n o t i c e  t h a t  a n  
a s s i g n m e n t  o f  proceeds u n d e r  a Governmen t  con-  
t r a c t  h a s  b e e n  made, i t  c a n  no  l o n g e r  d i s c h a r g e  
i t s  paymen t  o b l i g a t i o n  u n a e r  t h e  c o n t r a c t  by  
p a y i n g  t h e  c o n t r a c t o r .  The  Governmen t  h a s  o n l y  
a r e a s o n a b l e  time to  d e t e r m i n e  t h e  v a l i d i t y  o f  
t h e  a s s i g n m e n t :  thereaf te r  t h e  a s s i g n e e  i s  
e n t i t l e d  t o  a l l  a m o u n t s  e a r n e d  by t h e  c o n t r a c -  
t o r ' s  p e r f o r m a n c e . "  

DLA f u r t h e r  c o n t e n d s  t h a t  a "release" e x e c u t e d  by F i r s t  
I n t e r s t a t e  s u b s e q u e n t  t o  t h e  e r r o n e o u s  p a y m e n t  r e l i e v e s  i t  of 
r e s p o n s i b i l i t y  t o  p a y  F i r s t  I n t e r s t a t e .  DLA r e f e r s  t o  a 
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May 20 ,  1 9 8 3  l e t te r  f r o m  a n  A s s i s t a n t  V i c e  P r e s i d e n t  of F i r s t  
I n t e r s t a t e  t o  The  S i g n  Company. The  May 20 l e t t e r  p u r p o r t e d  
t o  "release t h e  i n t e r e s t  of F i r s t  I n t e r s t a t e  Bank" i n  s e v e r a l  
c o n t r a c t s ,  i n c l u d i n g  c o n t r a c t  number DLA400-82-C-4764. The  
l e t t e r  was s u p p l i e d  by  T h e  S i g n  Company t o  DLA.  DLA 
i n t e r p r e t s  t h i s  release as a "release of t h e  a s s i g n m e n t  and  
money d u e  t h e r e u n d e r . "  F i r s t  I n t e r s t a t e  c o n t e n d s ,  h o w e v e r ,  
t h a t  t h e  May 20 d o c u m e n t  d i d  n o t  release t h e  Governmen t ,  b u t  
o n l y  released T h e  S i g n  Company from i t s  o b l i g a t i o n s  u n d e r  t h e  
l o a n  c o n t r a c t ,  t h e r e b y  c o n v e r t i n g  "a r e c o u r s e  a s s i g n m e n t  i n t o  
a n  a s s i g n m e n t  w i t h o u t  r e c o u r s e .  I' 

T h e  i n t e n d e d  l e g a l  e f f e c t  of t h e  May 20 l e t t e r  is 
u n c l e a r .  I t  appears, a t  most, t o  h a v e  b e e n  e f f e c t i v e  to  
release T h e  S i g n  Company f r o m  i t s  o b l i g a t i o n  u n d e r  t h e  l o a n  
a g r e e m e n t  b e t w e e n  T h e  S i g n  Company a n d  F i r s t  I n t e r s t a t e  t o  
a s s i g n  t h e  proceeds of c o n t r a c t  number DLA400-82-C-4764 t o  
F i r s t  I n t e r s t a t e .  I n  a n y  e v e n t ,  w e  c o n c l u d e  t h a t  t h e  May 20  
l e t t e r ,  w h a t e v e r  i t s  i n t e n d e d  e f f e c t ,  s h o u l d  n o t  operate t o  
e x t i n g u i s h  F i r s t  I n t e r s t a t e ' s  r i g h t  to  paymen t  from t h e  
Governmen t .  T h e  May 20 l e t t e r  was addressed t o  The  S i g n  
Company, n o t  t o  DLA.  T h e  Federa l  A c q u i s i t i o n  R e g u l a t i o n s  
p r o v i d e  t h a t  a n  a s s i g n m e n t  may be released upon f i l i n g  by t h e  
c o n t r a c t o r  of ''a w r i t t e n  n o t i c e  of release together  w i t h  a 
t r u e  c o p y  o f  t h e  release a s s i g n m e n t  i n s t r u m e n t "  w i t h  t h e  
c o n t r a c t i n g  o f f i c e r ,  a n y  s u r e t y ,  a n d  t h e  d i s b u r s i n g  o f f i c e r .  
48 C.F .R .  S 3 2 . 8 0 S ( e )  ( 1 9 8 4 ) .  N o  s u c h  p r o c e d u r e  was f o l l o w e d  
i n  t h i s  case. F u r t h e r ,  t he re  is  n o  i n d i c a t i o n  t h a t  DLA relied 
o n  t h e  May 20 l e t t e r ,  so t h a t  F i r s t  I n t e r s t a t e  s h o u l d  now be 
estopped t o  e n f o r c e  t h e  a s s i g n m e n t .  T h e  e r r o n e o u s  paymen t  
took place m o n t h s  before DLA r e c e i v e d  a c o p y  of t h e  May 20 
l e t t e r .  

F i n a l l y ,  F i r s t  I n t e r s t a t e  h a s  a lso claimed i n t e r e s t  i n  
t h e  amoun t  of $3 ,829 .80 ,  I t  is a f i r m l y  es tab l i shed  p r i n c i p l e  
t h a t  i n t e r e s t  i s  n o t  r e c o v e r a b l e  a g a i n s t  t h e  U n i t e d  S t a t e s  
u n l e s s  it is e x p r e s s l y  a u t h o r i z e d  i n  t h e  r e l e v a n t  s t a t u t e  o r  
c o n t r a c t ,  4 5  Comp. Gen. 1 6 9  ( 1 9 6 5 ) .  W e  know o f  no  s t a t u t e  
w h i c h  is  p e r t i n e n t  i n  t h i s  case a n d  n o  r e l e v a n t  c o n t r a c t  pro- 
v i s i o n  has  b e e n  b r o u g h t  t o  o u r  a t t e n t i o n .  T h e r e f o r e ,  t h e  
claim of F i r s t  I n t e r s t a t e  f o r  i n t e r e s t  m u s t  be disallowed. 

A c c o r d i n g l y ,  t h e  claim o f  F i r s t  I n t e r s t a t e  Bank may be 
paid i n  t h e  amount  of $ 2 6 , 6 5 5 .  

- 3 -  




